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Objective

• Explore how the State 
Wildlife Action Plans 
can be used as the 
framework for a more 
comprehensive 
approach to mitigation
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Mitigation Definition

Avoiding the impacts of an 
action; minimizing such impacts 
by limiting the degree or 
magnitude of the action or its 
implementation; rectifying the 
impact by repairing, 
rehabilitating or restoring the 
affected environment; reducing 
or eliminating the impact over 
time by preservation and 
maintenance operations during 
the life of an action; and 
compensating for the impact by 
replacing or providing substitute 
resources or environments.[i]

[i] 40 C.F.R. § 1508.20 (2008). 



Our Hypothesis



Coming Impacts

• Population growth

• Infrastructure 
development

• Energy 
development & 
transmission

• Climate change      
& sea level rise

Mark Gocke, Wyoming Star-Tribune 



Habitat Loss & Fragmentation



Comprehensive Approaches to 
Conservation are Needed



Estimated Annual 
Compensatory Mitigation Costs

 
 
Regulatory Program or 
Authority 

Cost Estimate (in 
millions) 

Clean Water Act § 404 $2,947.3 
Endangered Species Act 
§ 10  

$370.3 

Federal Natural Resource 
Damage Programs $87.7 
Federal Power Act $210.3 
Northwest Power Act $207.1 
Total: $3,822.7 
 
 

Environmental Law Institute. October 2007.  “Mitigation of Impacts to Fish and Wildlife 
Habitat: Estimating Costs and Identifying Opportunities.” Washington, DC:  Environmental 
Law Institute. Supported by the Doris Duke Charitable Foundation



State Wildlife Action Plans

• The framework for 
making mitigation 
decisions



The Next Generation of Mitigation



Our Proposal
• Consistent and rigorous 

application of the mitigation 
protocol

Burrowing owl, California Department of Fish & Game



The Role of Mitigation

Avoid

Minimize

Compensate



Our Proposal
• Consistent and rigorous application 

of the mitigation protocol
• State Wildlife Action Plans, as they 

continue to be updated, should 
support the framework for a more 
comprehensive approach to 
mitigation decisions

• Give priority in the investment of 
compensatory funds to projects and 
activities identified in State Wildlife 
Action Plans

Burrowing owl, California Department of Fish & Game



Existing or Expanded Provisions

• §404
• Federal ESA
• NEPA
• Energy development
• Transportation and 

infrastructure
• Response to sea level 

rise
• DoD
• Civil Works 
• FERC licensing

Middle South Platte River Wetland Mitigation Bank, CO
Sponsored by: Land and Water Resources, Inc.



Potential New Authorities

• Habitat regulatory 
authority

• On-shore energy 
development

• Off-shore energy



Recommendations

· Agencies should play a stronger 
role in supporting ecologically 
significant and rigorous 
mitigation

· State Wildlife Action Plans 
should be continuously 
improved to ensure that they 
support mitigation decision-
making 

· Agencies should assess the 
outcomes of existing mitigation 
actionsJulie J. Metz Wetland Bank, Woodbridge, VA

Bank sponsor: Wetland Studies & Solutions 



Opportunities Through Plan Updates

• Provide information 
on habitat restoration 
opportunities

Minnesota Wetland Restoration Strategy



Shortcomings of §404 
Compensatory Mitigation

National Research Council

Committee on Mitigating 
Wetland Losses 

2001

Site selection should “follow 
from an analytically based 
assessment of the wetland 
needs in the watershed”





A Model:  
§404 Watershed Approach

• Where available, use an 
existing watershed plan

• Where no such plan is 
available, use the 
watershed approach



The Watershed Approach:  
Considerations §332.3(c)(2)

• Habitat requirements of 
important species

• Habitat loss or conversion 
trends

• Sources of watershed 
impairment

• Other non-regulatory programs 
that affect the watershed, such 
as habitat conservation 
programs

Watershed-based wetland characterization 
for Maryland’s Nanticoke River and Coastal 
Bays Watersheds: U.S. FWS & Maryland 
DNR



The Watershed Approach:  
Information Needs §332.3(c)(3)(i)

• Current trends in 
habitat loss or 
conversion

• Current development 
trends

• Presence and needs 
of sensitive species

• Chronic 
environmental 
problems

Middle South Platte River Wetland Mitigation Bank, CO
Sponsored by: Land and Water Resources, Inc.



The Watershed Approach:  
Information Needs §332.3(c)(3)(ii)

• “This information may 
be available from 
sources such 
as…information on 
rare endangered and 
threatened species 
and critical habitat”

Priority sites for freshwater 
conservation in North Carolina



State Wildlife Action Plans

• Use SWAP when 
it is sufficiently 
detailed

• Consult with other 
federally 
recognized or 
regional plans

+



Pilot Watershed Approach

Mariner Vernal Pool Conservation Bank, 
Placer County, CA 

Bank sponsor: Westervelt Ecological Services.



Recommendations

• Federal & state 
agencies support 
mitigation

• Continual 
improvement of 
SWAPs

• Federal oversight
• Federal assessment
• Future energy 

legislation
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